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LGBTI Discrimination Consultation
Australian Human Rights Commission
Via email: lgbti@humanrights.gov.au
Dear Australian Human Rights Commission, 

The AGMC Inc is a peak body for individuals/groups from a Gay, Lesbian, Bisexual, Transgender, Intersex and Queer “GLBTIQ” multicultural background. The AGMC Inc aims to represent the interests of Australian GLBTIQ individual/groups from a multicultural background. It does this primarily by recognising the interests of GLBTIQ multicultural individuals/groups and raising their profile within the wider GLBTIQ and multicultural communities.  The AGMC Inc. encourages the participation and contribution of GLBTIQ from a Multicultural background within GLBTIQ and multicultural communities. It aims to promote, enable and disseminate knowledge on issues relevant to GLBTIQ multicultural individuals/groups through discussion, research, publishing and other means. In addition the AGMC Inc. encourages and supports the formation and growth of GLBTIQ multicultural groups.

Whereas we recognize that many of the discriminatory laws at a federal level have been addressed and equal access and approach has been created, there are still many areas that the AGMC believes that need to be focused on. 

SEXUAL ORIENTATION and/ or GENDER IDENTITY

Throughout this submission we use the acronym GLBTIQ to refer to both areas – sexual orientation and gender identity.  We view sexual orientation as not including heterosexuality but any GLBQ identity professed.  Confusion exists in every State treating sexual orientation differently as well as gender identity.  We strongly put forward that any person treated differently because or actual or perceived sexual orientation or gender identity should have protection of commonwealth anti-discrimination laws.  This is in line with the Disability Discrimination Act 1992 (Cth) which provides protection to a person ‘imputed to have a disability (rephrased)’
.

AN ANTI-DISCRIMINATION/ EQUALITY ACT
The importance of protecting the right to profess and embrace one's background and identity in federal laws is crucial to the interests of GLBTIQ multicultural groups.  Whereas we have the Racial Discrimination Act 1975 (Cth), there is no express federal Act protecting against discrimination on the grounds of sexual orientation or gender identity.

At an international level Australia is a signatory to many treaties that recognise the human rights of persons of all sexual orientations and gender identities
.  On 18 December 2008 Australia signed the United Nations Statement on Sexual Orientation and Gender Identity
.  Australia has committed to upholding international covenants by signing them but is yet to ratify them in our domestic legislation.   Each state has differing anti-discrimination or equal opportunity laws.  This can cause confusion in terminology and coverage (although most cover same/similar areas).

An anti-discrimination/equality Act covering sexual orientation and gender identity must have ‘equality before the law’ defined with as broad an interpretation as possible, not just against any other substantive rights in a new Act but a guarantee to the right to equal protection of the law more generally.  Religious and racial freedoms must be protected, promoted and allowed, however subject to limitations, the right to identify with a religion or race must be balanced with the right of a person to not be a party to that religion or race.  The Australian Human Rights Commission in its inquiry into discrimination against GLBTIQ persons conducted a year ago provided many examples of research on same sex discrimination.

In relation to systemic discrimination experienced by GLBTIQ people of a multicultural background- the institutions we work and live in include policies, laws, attitudes and beliefs that create, add to and breed disadvantage and loss of opportunity for GLBTIQ people. As there is no federal discrimination protection for GLBTIQ persons, systemic discrimination can not be addressed.

A concerning issue for AGMC members is the prevalence of compounded discrimination.  This occurs when a person experiences discrimination on more than one ‘protected attribute’ (or unlawful area).  There is no legal protection for a person to be able to address discrimination on the grounds of a culturally and linguistically diverse background as well as being GLBTIQ in commonwealth laws. Compounded discrimination must be addressed in an Anti-discrimination/ Equality Act as it is prevalent in our community - e.g. a gay and Greek man and the “doubled edged sword” of discrimination.

VILIFICATION / HARASSMENT 
The AGMC believes there need to be strong laws preventing and prohibiting vilification / harassment on the basis of sexual orientation/ gender identity.  Discrimination should not be only viewed in ‘direct’ or ‘indirect’ terms as vilification / harassment can have just as devastating effects on the person experiencing it.  There are countless studies of the prevalence of violence against GLBTIQ persons and this needs to be tackled with immediately.  We are aware the issues that come with trying to prove harassment or vilification and therefore this needs to be tightened up in a new Act – perhaps reverse the onus on to the perpetrator/respondent to show they didn’t vilify or harass the complainant.
REFUGEES
We have people who contact us who have been in the situation of being denied refugee status based on their not being able to prove their sexual orientation/ gender identity.  We are aware of the different laws, but believe that federal approaches need to be updated to take into account the perils of many people from a multicultural background and a diverse sexual orientation/ gender identity and the difficulties in being ‘out’ in their home countries.
SAME SEX MARRIAGE OR UNIONS
We are aware that the Marriage Act excludes same sex persons, however the relationships of same sex persons must be fully recognized for society to also recognize that the commitment that two people in a same sex relationship can share is just as valid as those who can get lawfully married under the commonwealth Act.  The irony of having State based Relationship Registers can compound the issues for a couple that move interstate and/or trying to access commonwealth services and not being recognized as a ‘registered’ couple.

SPECIAL MEASURES
In relation to ‘special measures’, the Disability Discrimination Act 1992 (Cth) has progressive sections that can be mirrored and adapted to encourage groups that protect and promote vulnerable persons – i.e. people who are of a diverse sexual orientation/ gender identity.

EXCEPTIONS/ EXEMPTIONS

Exceptions should be made out rather than be automatic as certain State legislation and exemptions must be put through a degree of high scrutiny before being made out.

The AGMC supports a commonwealth Act that promotes a human rights culture of respect and acceptance.  Special measures, strong prohibitions on discrimination, harassment and vilification must be included.  This new Act must uphold the right to dignity, to privacy and the myriad of international rights that exist to protect and promote people of a GLBTIQ and multicultural background. 
Regards,
Alyena Mohummadally

Co-chairperson
� S 4 Disability Discrimination Act 1992 (Cth), found at � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/dda1992264/s4.html" ��http://www.austlii.edu.au/au/legis/cth/consol_act/dda1992264/s4.html� accessed 26 November 2010


� see ICCPR, Article 2(1), as interpreted by the Human Rights Committee in Young v Australia (941/00), para 10.4
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